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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of:     ) 
       ) 
Petition of Rehab Missouri, LLC    )  CG Docket No. 02-278 
d/b/a Rehab Xcel,      ) 
Physiotherapy Associates, Inc.,    ) CG Docket No. 05-338 
and their agents for     ) 
Retroactive Waiver of 47 C.F.R.   )  
§ 64.1200(a)(4)(iv)     ) 

PETITION FOR RETROACTIVE WAIVER 

Pursuant to 47 C.F.R. § 1.3 and Paragraph 30 of the Commission’s Order, CG Docket 

Nos. 02-278, 05-338, FCC 14-164, 61 Communications Reg. (P&F) 671 (Oct. 30, 2014) (the 

“October 2014 Order”), Petitioners Rehab Missouri, LLC d/b/a Rehab Xcel, Physiotherapy 

Associates, Inc., and their agents (collectively “Petitioners”), hereby request that the Federal 

Communication Commission (“FCC” or “Commission”) grant Petitioners a retroactive waiver of 

Section 64.1200(a)(4)(iv) of the Commission’s rules, 47 C.F.R. § 64.1200(a)(4)(iv), with respect 

to any alleged advertising faxes sent with the recipients’ prior express invitation or permission. 

INTRODUCTION

Petitioner Rehab Missouri, LLC d/b/a Rehab Xcel is a defendant in a putative class action 

lawsuit originally filed in Saint Louis County, Missouri, Case No. 14SL-CC02608, and 

transferred to the United States District Court for the Eastern District of Missouri, Eastern 

Division, captioned Law Office of Stuart R. Berkowitz, individually and on behalf of all others 

similarly-situated v. Physiotherapy Associates, Inc., et al., Case No. 4:14-cv-01565 (hereinafter 

the “Litigation”). Petitioner Physiotherapy Associates, Inc. was also originally a defendant in the 

Litigation, but was subsequently dismissed without prejudice at the plaintiff’s request on 
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September 25, 2014. The Litigation alleges that Petitioners sent unsolicited fax advertisements 

and advertisements without an opt-out notice in compliance with the Telephone Consumer 

Protection Act (“TCPA”), 47 U.S.C. § 227, as amended by the Junk Fax Prevention Act of 2005, 

and 47 C.F.R. § 64.1200. (The Petition is attached hereto as Ex. A.)

The Lawsuit alleges that Petitioners sent two fax advertisements to the plaintiff without 

plaintiff’s prior express consent, and further that the faxes did not contain a valid opt-out notice. 

While Petitioners did include the information necessary for a recipient to opt-out of receiving 

further faxes, the plaintiff in the Litigation alleges that the opt-out notice was insufficient under 

47 C.F.R and § 64.1200 (see, e.g., Ex. A, ¶ 34(b)(xi)). Petitioners believe that some of the faxes 

sent may have indeed been sent with the recipients’ prior express consent. To the extent that 

some of the faxes within the plaintiff’s proposed class were sent with the recipient’s prior 

express invitation or permission, the Litigation subjects Petitioners to potentially substantial 

monetary damages for alleged violations of the opt-out notice requirement for faxes which were 

not unsolicited.

ARGUMENT 

The FCC has recently acknowledged that there was reasonable uncertainty as to senders’ 

obligations under the TCPA to include opt-out notices on solicited faxes.1 The TCPA, as 

amended by the Junk Fax Protection Act of 2005, requires senders of unsolicited fax 

advertisements to include notice and contact information that would allow a recipient to opt-out 

of receiving further faxes from the sender.2 The Commission subsequently issued a rule in 2006 

(the “2006 Order”) which provided that a fax advertisement sent to “a recipient that has provided 

prior express invitation or permission to the sender must include an opt-out notice” that complies 

1 October 2014 Order ¶ 24. 
2 47 U.S.C. § 227; October 2014 Order ¶ 5. 
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with the rule.3 However, the Commission also made the inconsistent and confusing statement 

that the “opt-out notice requirement only applies to communications that constitute unsolicited 

advertisements.”4 The Commission later resolved this inconsistency in the October 2014 Order, 

which stated that senders of fax advertisements must include the prescribed opt-out notice even if 

the recipient had consented to receiving fax advertisements from the sender.5

The Commission’s rules provide that the Commission may suspend, revoke, amend, or 

waive any of its rules at any time “for good cause shown”—that is, if (1) “special circumstances 

warrant a deviation” from the general rule, and (2) the waiver would “better serve the public 

interest” than would application of the rule.6 In its October 2014 Order granting retroactive 

waivers of the opt-out notice requirement, the Commission concluded that both of these 

conditions were satisfied with respect to the petitioners’ challenge of the application of the opt-

out notice requirement to solicited faxes.7

First, the Commission found that the confusion surrounding the applicability of the opt-

out requirement to solicited fax ads constituted “special circumstances” that warrant a deviation 

from the general rule.8 Second, the Commission found that this confusion potentially subjected 

numerous senders to significant damage awards, and that therefore waiver served the public 

interest better than application of the rule.9 In its October 2014 Order, the Commission granted 

numerous retroactive waivers for past obligations to provide the opt-out notice to certain senders 

3 47 C.F.R. § 64.1200(a)(4)(iv)  
4 CG Docket Nos. 02-278, 05-338, Report and Order and Third Order on Reconsideration, 21 FCC Rcd 3787, 
3810 n.154 (2006).
5 October 2014 Order ¶ 1.
6 47 C.F.R. § 1.3; WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969); appeal after remand, 459 F.2d 1203 (D.C.  
Cir. 1972), cert. denied, 409 U.S. 1027 (1972); Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).  
7 October 2014 Order ¶¶ 24-27. 
8 Id. at ¶¶ 24-26. 
9 Id. at ¶ 27.
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of solicited fax ads.10 The October 2014 Order invited similarly situated parties to seek 

retroactive waivers as well.11

Petitioners are similarly situated in all material respects to those parties who have already 

received waivers in that Petitioners are potentially subject to a significant damage award on the 

basis of an FCC order that the Commission has already found engendered significant uncertainty 

and confusion. Thus, good cause exists to grant a retroactive waiver to Petitioners. There is 

nothing demonstrating that Petitioners understood that they did, in fact, have to comply with the 

opt-out notice requirement for fax ads sent with prior express permission. Granting a retroactive 

waiver to Petitioners would also serve the public interest. As the FCC noted in its October 2014 

Order, it serves the public interest to grant retroactive waivers of Section 64.1200(a)(4)(iv) to 

ensure that any confusion did not result in inadvertent violations of the opt-out requirement for 

solicited fax advertisements.  

Accordingly, pursuant to the Commission’s October 2014 Order and 47 C.F.R. § 1.3, 

Petitioners respectfully seeks a retroactive waiver of 42 C.F.R. § 64.1200(a)(4)(iv) for all faxes 

previously sent by Petitioners or on their behalf with the recipients’ prior express invitation or 

permission. 

CONCLUSION 

Petitioners are similarly situated in all material respects to those entities which received 

waivers in the Commission’s October 2014 Order. In light of the confusion over the 

Commission’s rules concerning the provision of opt-out notices for solicited fax ads, and 

Petitioners’ potentially enormous liability relating at least in part to its sending of solicited fax 

ads, the public interest is best served by granting a retroactive waiver to Petitioners. 

10 Id. at ¶ 1.
11 Id. at ¶¶ 2, 30. 
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Petitioners therefore respectfully request a retroactive waiver from liability with respect 

to any facsimile advertisements sent by Petitioners or on their behalf with the prior express 

invitation or permission of the recipients or their agents, but which did not contain the opt-out 

notice required under 47 C.F.R. § 64.1200(a)(4)(iv). 

Dated: April 30, 2015    

Respectfully Submitted By:  

  /s/  Brian  Shank _______________
Brian R. Shank #59955MO 
EVANS & DIXON, LLC 
Metropolitan Square 
211 North Broadway, Suite 2500 
Saint Louis, Missouri 63102 
Telephone: (314) 621-7755 
Facsimile: (314) 884-4451 
bshank@evans-dixon.com

OF COUNSEL 
William J. Akins, Esq. #24011972TX 
FISHERBROYLES, LLP 
A Georgia Limited Liability Partnership 
100 Congress Avenue, Suite 2000 
Austin, Texas 78701 
Telephone: (214) 924-9504 
Facsimile: (214) 481-3768 
william.akins@fisherbroyles.com 

Joel M. Ferdinand, Esq. #583127GA 
FISHERBROYLES, LLP 
A Georgia Limited Liability Partnership 
Northpark Town Center 
1200 Abernathy Road, Building 600, Suite 1700 
Atlanta, GA 30328 
Telephone: (404) 973-2180 
Facsimile: (404) 334-3231 
jferdinand@fisherbroyles.com 

Attorneys for Petitioners
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